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EXTENDING YOUR LEASE 

Why we rely on the statutory procedure

Why is it sensible to use the statutory procedure rather than rely on negotiating directly with the Landlord especially if you know him or her personally?

We would recommend that you always talk directly to your Landlord if you can but if you cannot agree terms quickly (and cheaply) then you should start the statutory procedure by serving what is called an “Initial Notice” for the following reasons:-

1. The statutory procedure contains a timetable the Landlord has to comply with.  The sooner you start the sooner you get to a stage where the price is determined and the new Lease granted.  Time only starts to run from the service of the notice.  The valuation of the new Lease is the date you serve the initial notice.  It is in the Landlord’s interests to delay reaching agreement for as long as possible in negotiations with you prior to you starting the statutory procedure.

2. If the Landlord is a limited company or already has professional advisors the opportunity to agree a quick settlement at a favourable figure without costs is limited. 

3. The Landlord only has two months to serve a counter-notice from the date of the Initial Notice.  If the Landlord fails to serve its notice on time, the figure in the Initial Notice from the tenant is the one which the Landlord is obliged to accept.  (This has in the past worked well for a number of our clients when Landlords have failed to take advice on receiving the Initial Notice or were badly advised).

4. The tenant has the right to secure a ground rent of nil and an additional 90 years to be added to the term.  Often this is more favourable than may be agreed by negotiation.

5. The Landlord is prevented from prevaricating and thereby increasing the value of an extension to him/ her/ it.

6. The statutory mechanism requires tenants to pay for the Landlords valuation fees and legal fees.  This encourages the Landlord to seek advice and enables their advisors to respond more quickly to achieve a solution.  They know that the costs of attending a Leasehold Valuation Tribunal (LVT) will not be met so it is in their interest to agree a settlement.

7. There is usually no need for a solicitor or barrister to attend an LVT.  Often a suitably qualified surveyor is happy to appear alone and the monies relate solely to valuation.  Therefore the costs of an LVT are not prohibitive. 

Do you qualify for the right to extend your lease?

To be a qualifying leaseholder you must own a long lease and have owned it for the past two years.

A long lease is:-

· a lease for a term of years absolute in excess of 21 years when originally granted

· a shorter lease which contains a clause providing a right of perpetual renewal 

· a lease terminable on death or marriage or an unknown date (including the so-called “Prince of Wales” clauses)

· a leasehold having held over at the expiry of a long lease and the landlord has not served a notice terminating the tenancy

· a shared ownership lease where the leaseholder’s share is 100%

Valuation

You will need to take the advice of a valuer experienced in this field to advise you on the sum your freeholder is entitled to in return for being forced to grant you a lease extension.  The valuer will also recommend the lowest offer figure that can safely be stated in your claim for a new lease.  In certain circumstances a desktop valuation can be carried out at fixed cost.  You should always take proper valuation advice before completing an Initial Notice (as referred to below).  If the valuation figure is too low to be realistic the Initial Notice can be challenged and you will have to wait another year before being able to serve a fresh Notice.  This causes considerable problems if the lease is short and you are trying to sell your flat within that period.

Getting ready to start the procedure involves:
a) Checking the freeholder’s and any intermediary titles to the property or any part of it and obtain up to date copies direct from the Land Registry on-line.

b) Checking your leasehold title and lease to enable us to prepare the statutory Initial Notice to be served on the freeholder.

c) Obtaining your title deeds from you or from your bank or building society if you have a mortgage.  We would need your lender’s contact details and your account number with them.

Starting the procedure involves:
a) Drafting the Initial Notice (this must be signed personally by you).

b) Serving the Initial Notice (this starts the Statutory procedure and fixes the Valuation date).  You have to give the Landlord at least 2 months to serve its counter notice.

c) Registering the Initial Notice at the Land Registry to protect you.

The landlords response:
The landlord has two months in which to respond to the Initial Notice by serving a counter notice.  It may:

(a) Accept the right to extend the lease and the sum offered in the Initial Notice

(b) Accept the right to extend the lease, but dispute the sum offered (as normally happens).

(c) Dispute the right to extend the lease.

(d) Not respond at all (unusual but great news for you).

Before responding, the freeholder is entitled to: 

(a) Inspect the flat. If it chooses to do so, this must be at a convenient time and the freeholder must give you not less than 3 days prior notice of intention to inspect.

(b) Request formal confirmation of your title. For this purpose we will supply copies of all the titles we obtained in the pre-notice stage above.

(c) Require payment of 10% of the sum offered in the initial notice. You will have 14 days to meet this demand.  It is important therefore that you have this sum available before we serve the Initial Notice.

If the freeholder does not respond at all within the time limit then you are entitled to a new lease on the terms set out in the Initial Notice i.e. at the price you proposed.

If the freeholder accepts the right to extend the lease and agrees the proposed sum you proceed with the conveyancing procedure below.

If the freeholder accepts the right to extend the lease but disputes the proposed sum, the parties’ valuers will attempt to negotiate. If negotiation fails and the terms of your new lease (e.g. the price) are not agreed then you or the freeholder can apply to the Leasehold Valuation Tribunal (LVT) for it to decide the price payable (and any other terms in dispute) after 2 months from the date of the freeholder’s counter notice.

The Leasehold Valuation Tribunal (LVT)
If you cannot negotiate a price with the landlord then you can refer this and any other issues in dispute to the LVT to decide. If your matter goes to the LVT then a hearing will be fixed and directions issued requiring certain steps to be taken beforehand such as the exchange of valuers’ reports.

Due to the number of cases currently being heard, there can be a significant delay in obtaining a hearing date. 

Unlike court proceedings, the LVT has very few powers to award costs except in most exceptional circumstances, and both parties will therefore be responsible for their own costs whether or not they are successful

Withdrawal
At any time before completing the new lease, or entering into a contract to be granted a new lease, you can withdraw from the process.  However you will have to meet your own and the freeholder’s legal and survey costs incurred to that date.  You will not be able to apply again for a new lease for 12 months from the date you withdraw.

Conveyancing Procedure
Once the sum has been agreed (in negotiations or decided by the LVT) then your new lease needs to be formalised which will involve:

a) Drafting and agreeing the terms of the lease extension Deed with the freeholder’s solicitors. The legislation entitles the landlord to have certain rights granted to him in the new lease.  (See “Development Right” below)

b) Arranging for execution and completion of the lease extension Deed.

c) Registering the lease extension Deed at H M Land Registry.

Development Right

The landlord is entitled to require that the new lease includes a right in its favour to break the lease on two occasions.  Firstly, at the end of what would have been the original term of your lease and secondly, at any time before five years from the end of the new lease term.  The Landlord can only break the lease on the grounds of redevelopment.  To prove that ground the Landlord would have to show at the relevant time that he intended to demolish or reconstruct or to carry out substantial works of construction to the whole or a substantial part of the premises containing your flat and that he could not reasonably do so without obtaining possession of your flat, ie if he intended demolishing the entire building and replacing it with another.  

If the Landlord did manage to prove redevelopment grounds, then you would be entitled to compensation based on the market value of your flat if sold on the open market at that time.  This valuation would be based on the assumption that:

(a) you had no further right to acquire the freehold or a further extension of the lease (on the basis of the remaining years of your newly extended lease)

(b) 
that the sale is with vacant possession 

(c) 
that the sale is subject to any restrictions already present in your title (as to the development of your premises for example).

(d) no payment is made for the disturbance of having to move out.
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